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Subpart K—Home and Community-
Based Attendant Services and
Supports State Plan Option
(Community First Choice)

§441.500 Basis and scope.

(a) Basis. This subpart implements
section 1915(k) of the Act, referred to as
the Community First Choice option
(hereafter Community First Choice), to
provide home and community-based
attendant services and supports through
a State plan.

(b) Scope. Community First Choice is
designed to make available home and
community-based attendant services
and supports to eligible individuals, as
needed, to assist in accomplishing
activities of daily living (ADLs),
instrumental activities of daily living
(IADLSs), and health-related tasks
through hands-on assistance,
supervision, or cueing.

§441.505 Definitions.

As used in this subpart:

Activities of daily living (ADLs) means
basic personal everyday activities
including, but not limited to, tasks such
as eating, toileting, grooming, dressing,
bathing, and transferring.

Agency-provider model means a
method of providing Community First
Choice services and supports under
which entities contract for or provide
through their own employees, the
provision of such services and supports,
or act as the employer of record for
attendant care providers selected by the
individual enrolled in Community First
Choice.

Backup systems and supports means
electronic devices used to ensure
continuity of services and supports.
These items may include an array of
available technology, personal
emergency response systems, and other
mobile communication devices. Persons
identified by an individual can also be
included as backup supports.

Health-related tasks means specific
tasks related to the needs of an
individual, which can be delegated or
assigned by licensed health-care
professionals under State law to be
performed by an attendant.

Individual means the eligible
individual and, if applicable, the
individual’s representative.

Individual’s representative means a
parent, family member, guardian,
advocate, or other person authorized by
the individual to serve as a
representative in connection with the
provision of CFC services and supports.
This authorization should be in writing,
when feasible, or by another method
that clearly indicates the individual’s
free choice. An individual’s
representative may not also be a paid
caregiver of an individual receiving
services and supports under this
subpart.

Instrumental activities of daily living
(IADLSs) means activities related to
living independently in the community,
including but not limited to, meal
planning and preparation, managing
finances, shopping for food, clothing,
and other essential items, performing
essential household chores,
communicating by phone or other
media, and traveling around and
participating in the community.

Other models means methods, other
than an agency-provider model or the
self-directed model with service budget,
for the provision of self-directed
services and supports, as approved by
CMS.

Self-directed means a consumer
controlled method of selecting and
providing services and supports that
allows the individual maximum control
of the home and community—based
attendant services and supports, with
the individual acting as the employer of
record with necessary supports to
perform that function, or the individual
having a significant and meaningful role
in the management of a provider of
service when the agency-provider model
is utilized. Individuals exercise as much
control as desired to select, train,
supervise, schedule, determine duties,
and dismiss the attendant care provider.

Self-directed model with service
budget means methods of providing
self-directed services and supports
using an individualized service budget.
These methods may include the
provision of vouchers, direct cash
payments, and/or use of a fiscal agent to
assist in obtaining services.

§441.510 Eligibility.

To receive Community First Choice
services and supports under this
section, an individual must meet the
following requirements:

(a) Be eligible for medical assistance
under the State plan;

(b) As determined annually—

(1) Be in an eligibility group under the
State plan that includes nursing facility
services; or

(2) If in an eligibility group under the
State plan that does not include such
nursing facility services, have an
income that is at or below 150 percent
of the Federal poverty level (FPL). In
determining whether the 150 percent of
the FPL requirement is met, States must
apply the same methodologies as would
apply under their Medicaid State plan,
including the same income disregards in
accordance with section 1902(r)(2) of
the Act; and,

(c) Receive a determination, at least
annually, that in the absence of the
home and community-based attendant
services and supports provided under
this subpart, the individual would
otherwise require the level of care
furnished in a hospital, a nursing
facility, an intermediate care facility for
the mentally retarded, an institution
providing psychiatric services for
individuals under age 21, or an
institution for mental diseases for
individuals age 65 or over, if the cost
could be reimbursed under the State
plan. The State administering agency
may permanently waive the annual
recertification requirement for an
individual if:

(1) It is determined that there is no
reasonable expectation of improvement
or significant change in the individual’s
condition because of the severity of a
chronic condition or the degree of
impairment of functional capacity; and

(2) The State administering agency, or
designee, retains documentation of the
reason for waiving the annual
recertification requirement.

(d) For purposes of meeting the
criterion under paragraph (b) of this
section, individuals who qualify for
medical assistance under the special
home and community-based waiver
eligibility group defined at section
1902(a)(10)(A)(ii)(VI) of the Act must
meet all section 1915(c) requirements
and receive at least one home and
community-based waiver service per
month.

(e) Individuals receiving services
through Community First Choice will
not be precluded from receiving other
home and community-based long-term
care services and supports through other
Medicaid State plan, waiver, grant or
demonstration authorities.

§441.515 Statewideness.

States must provide Community First
Choice to individuals:

(a) On a statewide basis.

(b) In a manner that provides such
services and supports in the most
integrated setting appropriate to the
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individual’s needs, and without regard
to the individual’s age, type or nature of
disability, severity of disability, or the
form of home and community-based
attendant services and supports that the
individual requires to lead an
independent life.

§441.520 Included services.

(a) If a State elects to provide
Community First Choice, the State must
provide all of the following services:

(1) Assistance with ADLs, IADLs, and
health-related tasks through hands-on
assistance, supervision, and/or cueing.

(2) Acquisition, maintenance, and
enhancement of skills necessary for the
individual to accomplish ADLs, IADLs,
and health-related tasks.

(3) Backup systems or mechanisms to
ensure continuity of services and
supports, as defined in § 441.505 of this
subpart.

(4) Voluntary training on how to
select, manage and dismiss attendants.

(b) At the State’s option, the State may
provide permissible services and
supports that are linked to an assessed
need or goal in the individual’s person-
centered service plan. Permissible
services and supports may include, but
are not limited to, the following:

(1) Expenditures for transition costs
such as rent and utility deposits, first
month’s rent and utilities, bedding,
basic kitchen supplies, and other
necessities linked to an assessed need
for an individual to transition from a
nursing facility, institution for mental
diseases, or intermediate care facility for
the mentally retarded to a home and
community-based setting where the
individual resides;

(2) Expenditures relating to a need
identified in an individual’s person-
centered service plan that increases an
individual’s independence or
substitutes for human assistance, to the
extent that expenditures would
otherwise be made for the human
assistance.

§441.525 Excluded services.

Community First Choice may not
include the following:

(a) Room and board costs for the
individual, except for allowable
transition services described in
§441.520(b)(1) of this subpart.

(b) Special education and related
services provided under the Individuals
with Disabilities Education Act that are
related to education only, and
vocational rehabilitation services
provided under the Rehabilitation Act
of 1973.

(c) Assistive devices and assistive
technology services, other than those
defined in §441.520(a)(3) of this

subpart, or those that meet the
requirements at §441.520(b)(2) of this
subpart.

(d) Medical supplies and medical
equipment, other than those that meet
the requirements at §441.520(b)(2) of
this subpart.

(e) Home modifications, other than
those that meet the requirements at
§441.520(b) of this subpart.

§441.530 [Reserved]

§441.535 Assessment of functional need.

States must conduct a face-to-face
assessment of the individual’s needs,
strengths, preferences, and goals for the
services and supports provided under
Community First Choice in accordance
with the following:

(a) States may use one or more
processes and techniques to obtain
information, including telemedicine, or
other information technology medium,
in lieu of a face-to-face assessment if the
following conditions apply:

(1) The health care professional(s)
performing the assessment meet the
provider qualifications defined by the
State, including any additional
qualifications or training requirements
for the operation of required
information technology;

(2) The individual receives
appropriate support during the
assessment, including the use of any
necessary on-site support-staff; and

(3) The individual is provided the
opportunity for an in-person assessment
in lieu of one performed via
telemedicine.

(b) Assessment information supports
the determination that an individual
requires Community First Choice and
also supports the development of the
person-centered service plan and, if
applicable, service budget.

(c) The assessment of functional need
must be conducted at least every 12
months, as needed when the
individual’s support needs or
circumstances change significantly
necessitating revisions to the person-
centered service plan, and at the request
of the individual.

(d) Other requirements as determined
by the Secretary.

§441.540 Person-centered service plan.

(a) Person-centered planning process.
The person-centered planning process is
driven by the individual. The process—

(1) Includes people chosen by the
individual.

(2) Provides necessary information
and support to ensure that the
individual directs the process to the
maximum extent possible, and is
enabled to make informed choices and
decisions.

(3) Is timely and occurs at times and
locations of convenience to the
individual.

(4) Reflects cultural considerations of
the individual.

(5) Includes strategies for solving
conflict or disagreement within the
process, including clear conflict-of-
interest guidelines for all planning
participants.

(6) Offers choices to the individual
regarding the services and supports they
receive and from whom.

(7) Includes a method for the
individual to request updates to the
plan.

(8) Records the alternative home and
community-based settings that were
considered by the individual.

(b) The person-centered service plan.
The person-centered service plan must
reflect the services and supports that are
important for the individual to meet the
needs identified through an assessment
of functional need, as well as what is
important to the individual with regard
to preferences for the delivery of such
services and supports. Commensurate
with the level of need of the individual,
and the scope of services and supports
available under Community First
Choice, the plan must:

(1) Reflect that the setting in which
the individual resides is chosen by the
individual.

(2) Reflect the individual’s strengths
and preferences.

(3) Reflect clinical and support needs
as identified through an assessment of
functional need.

(4) Include individually identified
goals and desired outcomes.

(5) Reflect the services and supports
(paid and unpaid) that will assist the
individual to achieve identified goals,
and the providers of those services and
supports, including natural supports.
Natural supports cannot supplant
needed paid services unless the natural
supports are unpaid supports that are
provided voluntarily to the individual
in lieu of an attendant.

(6) Reflect risk factors and measures
in place to minimize them, including
individualized backup plans.

(7) Be understandable to the
individual receiving services and
supports, and the individuals important
in supporting him or her.

(8) Identify the individual and/or
entity responsible for monitoring the
plan.

(9) Be finalized and agreed to in
writing by the individual and signed by
all individuals and providers
responsible for its implementation.

(10) Be distributed to the individual
and other people involved in the plan.

(11) Incorporate the service plan
requirements for the self-directed model
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with service budget at § 441.550, when
applicable.

(12) Prevent the provision of
unnecessary or inappropriate care.

(13) Other requirements as
determined by the Secretary.

(c) Reviewing the person-centered
service plan. The person-centered
service plan must be reviewed, and
revised upon reassessment of functional
need, at least every 12 months, when
the individual’s circumstances or needs
change significantly, and at the request
of the individual.

§441.545 Service models.

A State may choose one or more of the
following as the service delivery model
to provide self-directed home and
community-based attendant services
and supports:

(a) Agency-provider model. (1) The
agency-provider model is a delivery
method in which the services and
supports are provided by entities, under
a contract or provider agreement with
the State Medicaid agency or delegated
entity to provide services. Under this
model, the entity either provides the
services directly through their
employees or arranges for the provision
of services under the direction of the
individual receiving services.

(2) Under the agency-provider model
for Community First Choice, individuals
maintain the ability to have a significant
role in the selection and dismissal of the
providers of their choice, for the
delivery of their specific care, and for
the services and supports identified in
their person-centered service plan.

(b) Self-directed model with service
budget. A self-directed model with a
service budget is one in which the
individual has both a person-centered
service plan and a service budget based
on the assessment of functional need.

(1) Financial management entity.
States must make available financial
management activities to all individuals
with a service budget. The financial
management entity performs functions
including, but not limited to, the
following activities:

(i) Collect and process timesheets of
the individual’s attendant care
providers.

(i) Process payroll, withholding,
filing, and payment of applicable
Federal, State, and local employment
related taxes and insurance.

(iii) Separately track budget funds and
expenditures for each individual.

(iv) Track and report disbursements
and balances of each individual’s funds.

(v) Process and pay invoices for
services in the person-centered service
plan.

(vi) Provide individual periodic
reports of expenditures and the status of

the approved service budget to the
individual and to the State.

(vii) States may perform the functions
of a financial management entity
internally or use a vendor organization
that has the capabilities to perform the
required tasks in accordance with all
applicable requirements of the Internal
Revenue Service.

(2) Direct cash. States may disburse
cash prospectively to individuals self-
directing their Community First Choice
services and supports, and must meet
the following requirements:

(i) Ensure compliance with all
applicable requirements of the Internal
Revenue Service, and State employment
and taxation authorities, including but
not limited to, retaining required forms
and payment of FICA, FUTA and State
unemployment taxes.

(ii) Permit individuals using the cash
option to choose to use the financial
management entity for some or all of the
functions described in paragraph
(b)(1)(ii) of this section.

(iii) Make available a financial
management entity to an individual
who has demonstrated, after additional
counseling, information, training, or
assistance that the individual cannot
effectively manage the cash option
described in this section.

(iv) The State may require an
individual to use a financial
management entity, but must provide
the individual with the conditions
under which this option would be
enforced.

(3) Vouchers. States have the option
to issue vouchers to individuals who
self-direct their Community First Choice
services and supports as long as the
requirements in paragraphs (b)(2)(i)
through (iv) of this paragraph are met.

(c) Other service delivery models.
States have the option of proposing
other service delivery models. Such
models are defined by the State and
approved by CMS.

§441.550 Service plan requirements for
self-directed model with service budget.

The person-centered service plan
under the self-directed model with
service budget conveys authority to the
individual to perform, at a minimum,
the following tasks:

(a) Recruit and hire or select attendant
care providers to provide self-directed
Community First Choice services and
supports, including specifying attendant
care provider qualifications.

(b) Dismiss specific attendant care
providers of Community First Choice
services and supports.

(c) Supervise attendant care providers
in the provision of Community First
Choice services and supports.

(d) Manage attendant care providers
in the provision of Community First
Choice services and supports, which
includes the following functions:

(1) Determining attendant care
provider duties.

(2) Scheduling attendant care
providers.

(3) Training attendant care providers
in assigned tasks.

(4) Evaluating attendant care
providers’ performance.

(e) Determining the amount paid for a
service, support, or item, in accordance
with State and Federal compensation
requirements.

(f) Reviewing and approving provider
payment requests.

§441.555 Support system.

For each service delivery model
available, States must provide, or
arrange for the provision of, a support
system that meets all of the following
conditions:

(a) Appropriately assesses and
counsels an individual before
enrollment.

(b) Provides appropriate information,
counseling, training, and assistance to
ensure that an individual is able to
manage the services and budgets if
applicable.

(1) This information must be
communicated to the individual in a
manner and language understandable by
the individual. To ensure that the
information is communicated in an
accessible manner, information should
be communicated in plain language and
needed auxiliary aids and services
should be provided.

(2) The support activities must
include at least the following:

(i) Person-centered planning and how
it is applied.

(ii) Range and scope of individual
choices and options.

(iii) Process for changing the person-
centered service plan and, if applicable,
service budget.

(iv) Grievance process.

(v) Information on the risks and
responsibilities of self-direction.

(vi) The ability to freely choose from
available home and community-based
attendant providers, available service
delivery models and if applicable,
financial management entities.

(vii) Individual rights, including
appeal rights.

(viii) Reassessment and review
schedules.

(ix) Defining goals, needs, and
preferences of Community First Choice
services and supports.

(x) Identifying and accessing services,
supports, and resources.

(xi) Development of risk management
agreements.
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(A) The State must specify in the State
Plan amendment any tools or
instruments used to mitigate identified
risks.

(B) States utilizing criminal or
background checks as part of their risk
management agreement will bear the
costs of such activities.

(xii) Development of a personalized
backup plan.

(xiii) Recognizing and reporting
critical events.

(xiv) Information about an advocate or
advocacy systems available in the State
and how an individual can access the
advocate or advocacy systems.

(c) Establishes conflict of interest
standards for the assessments of
functional need and the person-centered
service plan development process that
apply to all individuals and entities,
public or private. At a minimum, these
standards must ensure that the
individuals or entities conducting the
assessment of functional need and
person-centered service plan
development process are not:

(1) Related by blood or marriage to the
individual, or to any paid caregiver of
the individual.

(2) Financially responsible for the
individual.

(3) Empowered to make financial or
health-related decisions on behalf of the
individual.

(4) Individuals who would benefit
financially from the provision of
assessed needs and services.

(5) Providers of State plan HCBS for
the individual, or those who have an
interest in or are employed by a
provider of State plan HCBS for the
individual, except when the State
demonstrates that the only willing and
qualified entity/entities to perform
assessments of functional need and
develop person-centered service plans
in a geographic area also provides
HCBS, and the State devises conflict of
interest protections including separation
of assessment/planning and HCBS
provider functions within provider
entities, which are described in the
State plan, and individuals are provided
with a clear and accessible alternative
dispute resolution process.

(d) Ensures the responsibilities for
assessment of functional need and
person-centered service plan
development are identified.

§441.560 Service budget requirements.

(a) For the self-directed model with a
service budget, a service budget must be
developed and approved by the State
based on the assessment of functional
need and person-centered service plan
and must include all of the following
requirements:

(1) The specific dollar amount an
individual may use for Community First
Choice services and supports.

(2) The procedures for informing an
individual of the amount of the service
budget before the person-centered
service plan is finalized.

(3) The procedures for how an
individual may adjust the budget
including the following:

(i) The procedures for an individual to
freely adjust amounts allocated to
specific services and supports within
the approved service budget.

(ii) The circumstances, if any, that
may require prior approval by the State
before a budget adjustment is made.

(4) The circumstances, if any, that
may require a change in the person-
centered service plan.

(5) The procedures that govern the
determination of transition costs and
other permissible services and supports
as defined at § 441.520(b).

(6) The procedures for an individual
to request a fair hearing under Subpart
E of this title if an individual’s request
for a budget adjustment is denied or the
amount of the budget is reduced.

(b) The budget methodology set forth
by the State to determine an
individual’s service budget amount
must:

(1) Be objective and evidence-based
utilizing valid, reliable cost data.

(2) Be applied consistently to
individuals.

(3) Be included in the State plan.

(4) Include a calculation of the
expected cost of Community First
Choice services and supports, if those
services and supports are not self-
directed.

(5) Have a process in place that
describes the following:

(i) Any limits the State places on
Community First Choice services and
supports, and the basis for the limits.

(ii) Any adjustments that are allowed
and the basis for the adjustments.

(c) The State must have procedures in
place that will provide safeguards to
individuals when the budgeted service
amount is insufficient to meet the
individual’s needs.

(d) The State must have a method of
notifying individuals of the amount of
any limit that applies to an individual’s
Community First Choice services and
supports. Notice must be communicated
in an accessible format, communicated
in plain language, and needed auxiliary
aids and services should be provided.

(e) The budget may not restrict access
to other medically necessary care and
services furnished under the State plan
and approved by the State but which are
not included in the budget.

(f) The State must have a procedure to
adjust a budget when a reassessment

indicates a change in an individual’s
medical condition, functional status, or
living situation.

§441.565 Provider qualifications.

(a) For all service delivery models:

(1) An individual retains the right to
train attendant care providers in the
specific areas of attendant care needed
by the individual, and to have the
attendant care provider perform the
needed assistance in a manner that
comports with the individual’s
personal, cultural, and/or religious
preferences.

(2) An individual retains the right to
establish additional staff qualifications
based on the individual’s needs and
preferences.

(3) Individuals also have the right to
access other training provided by or
through the State so that their attendant
care provider(s) can meet any additional
qualifications required or desired by
individuals.

(b) For the agency-provider model, the
State must define in writing adequate
qualifications for providers in the
agency model of Community First
Choice services and supports.

(c) For the self-directed model with
service budget, an individual has the
option to permit family members, or any
other individuals, to provide
Community First Choice services and
supports identified in the person-
centered service plan, provided they
meet the qualifications to provide the
services and supports established by the
individual, including additional
training.

(d) For other models, the applicability
of requirements at paragraphs (b) or (c)
of this section will be determined based
on the description and approval of the
model.

§441.570 State assurances.

A State must assure the following
requirements are met:

(a) Necessary safeguards have been
taken to protect the health and welfare
of enrollees in Community First Choice,
including adherence to section 1903(i)
of the Act that Medicaid payment shall
not be made for items or services
furnished by individuals or entities
excluded from participating in the
Medicaid Program.

(b) For the first full 12 month period
in which the State plan amendment is
implemented, the State must maintain
or exceed the level of State expenditures
for home and community-based
attendant services and supports
provided under sections 1115, 1905(a),
1915, or otherwise under the Act, to
individuals with disabilities or elderly



Federal Register/Vol. 77, No. 88/Monday, May 7, 2012/Rules and Regulations

26903

individuals attributable to the preceding
12 month period.

(c) All applicable provisions of the
Fair Labor Standards Act of 1938.

(d) All applicable provisions of
Federal and State laws regarding the
following:

(1) Withholding and payment of
Federal and State income and payroll
taxes.

(2) The provision of unemployment
and workers compensation insurance.

(3) Maintenance of general liability
insurance.

(4) Occupational health and safety.

(5) Any other employment or tax
related requirements.

§441.575 Development and
Implementation Council.

(a) States must establish a
Development and Implementation
Council, the majority of which is
comprised of individuals with
disabilities, elderly individuals, and
their representatives.

(b) States must consult and
collaborate with the Council when
developing and implementing a State
plan amendment to provide Community
First Choice services and supports.

§441.580 Data collection.

A State must provide the following
information regarding the provision of
home and community-based attendant
services and supports under Community
First Choice for each Federal fiscal year
for which the services and supports are
provided:

(a) The number of individuals who
are estimated to receive Community
First Choice services and supports
under this State plan option during the
Federal fiscal year.

(b) The number of individuals who
received the services and supports
during the preceding Federal fiscal year.

(c) The number of individuals served
broken down by type of disability, age,
gender, education level, and
employment status.

(d) The specific number of
individuals who have been previously
served under sections 1115, 1915(c) and
(i) of the Act, or the personal care State
plan option.

(e) Data regarding how the State
provides Community First Choice and
other home and community-based
services.

(f) The cost of providing Community
First Choice and other home and
community-based services and
supports.

(g) Data regarding how the State
provides individuals with disabilities
who otherwise qualify for institutional
care under the State plan or under a
waiver the choice to receive home and
community-based services in lieu of
institutional care.

(h) Data regarding the impact of
Community First Choice services and
supports on the physical and emotional
health of individuals.

(i) Other data as determined by the
Secretary.

§441.585 Quality assurance system.

(a) States must establish and maintain
a comprehensive, continuous quality
assurance system, described in the State
plan amendment, which includes the
following:

(1) A quality improvement strategy.

(2) Methods to continuously monitor
the health and welfare of each
individual who receives home and
community-based attendant services
and supports, including a process for
the mandatory reporting, investigation,
and resolution of allegations of neglect,
abuse, or exploitation in connection
with the provision of such services and
supports.

(3) Measures individual outcomes
associated with the receipt of home and
community-based attendant services
and supports as set forth in the person
centered service plan, particularly for
the health and welfare of individuals
receiving such services and supports.

These measures must be reported to
CMS upon request.

(4) Standards for all service delivery
models for training, appeals for denials
and reconsideration procedures for an
individual’s person-centered service
plan.

(5) Other requirements as determined
by the Secretary.

(b) The State must ensure the quality
assurance system will employ methods
that maximizes individual
independence and control, and provides
information about the provisions of
quality improvement and assurance to
each individual receiving such services
and supports.

(c) The State must elicit and
incorporate feedback from individuals
and their representatives, disability
organizations, providers, families of
disabled or elderly individuals,
members of the community and others
to improve the quality of the
community-based attendant services
and supports benefit.

§441.590 Increased Federal financial
participation.

Beginning October 1, 2011, the FMAP
applicable to the State will be increased
by 6 percentage points, for the provision
of Community First Choice services and
supports, under an approved State plan
amendment.

Authority

(Catalog of Federal Domestic Assistance
Program No. 93.778, Medical Assistance
Program)

Dated: April 24, 2012.
Marilyn Tavenner,

Acting Administrator, Centers for Medicare
& Medicaid Services.
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Kathleen Sebelius,

Secretary, Department of Health and Human
Services.

[FR Doc. 2012-10294 Filed 4-26—12; 4:15 pm]
BILLING CODE 4120-01-P



