Aging and Long-Term Support Administration
August 29, 2019
TO:

Interested Persons

FROM:
Jeanette K. Childress
SUBJECT:
CONCISE EXPLANATORY STATEMENT (per RCW 34.05.325)



For Significant Legislative Rules
Proposed as WSR 19-04-080
SUBJECT MATTER AND WAC NO.: 388-78A-3181 and 388-78A-3183 for Assisted Living Facilities

REASON FOR ADOPTION (Include information on what the rule will do, who is affected or must comply, and what is the impact of the rule on those affected): Department is adding, and amending these rules as required by federal or state law or required to maintain federally delegated or authorized programs; and to assure compliance with requirements from the 2018 passed legislation for HB 2750.
DESCRIPTION OF HOW THE RULE IMPLEMENTS A LEGISLATIVE DIRECTIVE OR INTENT:
The Department is adding, and amending these rules to assure compliance with requirements from the 2018 passed legislation for HB 2750. The bill requires a ‘tiered sanction grid that considers the extent of harm from the deficiency and the regularity of the occurrence of the deficiency when imposing civil fines’. In additional, it requires that, ‘all receipts from civil penalties imposed under this chapter must be deposited in the assisted living facility temporary management account created in RCW 18.20.430”.

Statute mandates minimum and maximum fines as they progressively increase over the next two years at three distinct dates. A tiered sanction grid reflects the level of harm from the deficiency, and the regularity of the occurrence of the deficiency to indicate a progression in fines based on severity.

The regulatory agency has provided a progressive fine structure based on the levels of harm and frequency of deficiencies with parity of current standards in the Adult Family Home. 

STATUTES AUTHORIZING THE ADOPTION OF RULES ON THIS SUBJECT:
RCW18.20
DESCRIPTION OF THE PROCESS TO INVOLVE PUBLIC STAKEHOLDERS IN THIS RULE’S DEVELOPMENT:
The Department posted provider letters online to inform providers and stakeholders about the filing of the CR-102 and proposed amendments, including information about the hearing and ability to provide written comments. A public hearing was held on May 12, 2019 and July 9th, 2019.
CHANGES MADE SINCE THE RULE WAS PROPOSED:  (check one)

 FORMCHECKBOX 

The rule text being adopted and Cost-Benefit Analysis do not differ from proposal.

 FORMCHECKBOX 

The rule text being adopted and/or Cost-Benefit Analysis contain only editorial changes from the proposal.

 FORMCHECKBOX 

The text of the adopted rule and/or Cost-Benefit Analysis vary from the proposal.  The changes, other than editing changes, follow:

The changes were made because: 

	SUMMARY OF COMMENTS RECEIVED
	THE DEPARTMENT CONSIDERED ALL THE COMMENTS.   THE ACTIONS TAKEN IN RESPONSE TO THE COMMENTS, OR THE REASONS NO ACTIONS WERE TAKEN, FOLLOW.

	Section 3180 was perceived to set up a ‘system of relying exclusively on civil penalties’ and ignoring additional remedies; It is perceived to exceed the statutory authority granted in RCW 18.20. And, the use of terms ‘pervasive’ and ‘serious’ are not in RCW.


	Section 3180: Will remain in the chapter as currently written.

	Section 3181 has a ‘technical error’ in the language where there was an incomplete sentence.


	Section 3181: The missing phrase of the sentence has been added.



	Section 3183 has the definitions that are thought to be too broad.
	Section 3183: WAC 388-78A-3200 has the progression of enforcement remedies that prescribe the scope of the terms referenced in the RCW. 

	In relation ta second public hearing, the definitions proposed by the Department were in question for the definitions of ‘minimal’ and ‘severe’ harm.

	Suggested changes were not incorporated. The Department has determined that the definitions in the proposed text are sufficiently clear as to their application for this regulatory change. The suggested amendments change the meaning of the definitions of ‘minimal’ and ‘severe’, reducing the flexibility the department would have in determining civil fine remedies for each individual set of circumstances, against the intent of this rulemaking. 

	The code reviser found a typing error.


	The error was for the word ‘find’ was changed to ‘fine’.




cc:  DSHS Rules Coordinator

Concise Explanatory Statement for Significant Legislative Rules

Page 1 of 3

