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I. Purpose:

To provide the state agency information and consistent direction for an Independent Informal Dispute Resolution (IIDR) process related to the imposition of federal civil monetary penalties (CMP).
II. Authority: 
CFR 42 488.331 and 488.431

Sections 1819(h)(2)(B)(ii) and 1919(h)(2)(B)(ii) of the Social Security Act

S&C 12-02-NH and S&C 12-08-NH
III. Operational principles: 
A. A nursing facility will be provided the opportunity to request an IIDR if the Centers for Medicare and Medicaid Services (CMS) imposes a CMP against the facility and the CMP amounts are subject to being collected and placed in an escrow account.  
B. Beginning on January 1, 2012, CMS may collect and place imposed CMPs in an escrow account on whichever of the following occur first:

1. The date on which the IIDR process is completed; or

2. The date which is 90 calendar days after the date of the notice of imposition of the CMP. 
C. CMS will begin collecting and escrow only those CMPs which are imposed as a result of the most serious deficiencies, actual harm or immediate jeopardy to resident health or safety including from life safety code surveys (i.e., at a scope and severity (S/S) level of G or above).
D. CMS must approve all state IIDR processes including the entity conducting the IIDR.

E. CMS will look to the States to assure the validity of the IIDR decision-making processes, and holds SAs accountable for them. 

IV. Procedures: 
Scope and severity of G or higher
State agency must:

A. Notify the Regional Office of all surveys with a scope and severity of G or higher within 5 days of mailing the 2567 to the facility.

Post Imposition of CMP notice – After the State agency receives imposition of CMP notice
State Agency must: 
A. Have available online the IIDR request form for the facility to easily access. 
B. Notify the Regional Office by email about the status of any related IIDR request. 
IIDR Process
State agency must :
A. Screen out requests:

1. That were not received timely by the date CMS  indicated on the imposition of CMP notice,
2. Where the survey findings already have been the subject of an informal dispute resolution for the particular deficiency citations at issue.  
B. Still conduct IIDRs if the informal dispute resolution was completed prior to the imposition of the civil money penalty.
C. Send in writing within 30 calendar days , the following information to the facility:

1. Information on the IIDR process including that it will be conducted in writing only.
2. The name and/or position/title of the person(s) who will be conducting the IIDR, including contact information.
D. Notify the state ombudsman and involved residents (who are the subject of a complaint, or who filed a complaint that led to a deficiency finding that is the subject of the IIDR) by letters of the request for an IIDR, providing contact information, how they can submit comments and letting them know that the comments must be submitted within 10 calendar days . If residents are incapacitated, state agency must notify resident representative.

E. Collect written information from the facility, and provide to IIDR entity.
F. Collect written information from the residents/ombudsman and provide to the IIDR entity.

G. Provide SA investigation and/or written information on the deficiency(ies) to the IIDR entity.

Post IIDR – No changes needed
State agency must:

(This includes where the State Agency agrees with both IIDR recommendations
for no change, or change.)
A. Track completion of the IIDR (including notification to the facility), to assure it is completed within the 60 days of receipt.
B. Provide written notice of final decision to facility within 10 calendar days of receiving the written record from the IIDR entity, including the result for each deficiency challenged and a brief summary of the rationale for that result.
C. Enter and upload into the Automated Survey Processing Environment (ASPEN) system IIDR requests and necessary changes within 10 working days of completion of the IIDR.
Post IIDR – State agency does not agree with IIDR entity recommendation
State agency must:

A. Share any disagreement with the IIDR entity’s decision, and the rationale for the disagreement with the IIDR entity.

B. Send the complete written record to the CMS RO for review and final decision if the SA disagrees with the recommendation of the IIDR entity.
C. If CMS final decision results in no changes are needed, follow steps, B and C in Post IDR-No changes needed section above.

D. If changes are needed, follow Post IDR—Changes needed below.
Post IIDR--Changes needed
State agency must:
A. Change deficiency(ies) citation content findings, as recommended;
B. Adjust the scope and severity assessment for deficiencies, if warranted by CMS policy after taking in consideration approvable recommendations from the IIDR; 
C. Annotate deficiency(ies) citations as deleted as recommended;
D. Have the IIDR Program Manager sign and date the revised CMS Form 2567; and
E. Recommend to CMS that any enforcement action imposed solely because of deleted or altered deficiency citations be reviewed, changed or rescinded.
F. Coordinate with Compliance Unit if recommending changes to enforcement.

G. Notify the Regional Office when the IIDR is completed and about any changes to the scope and severity of the related citations.
CMS Regional Office (RO) must:

A. Review each state agency’s process to determine if meets the key elements outlined in the federal regulations.

B. Communicate the offer for an IIDR, along with appropriate SA contact information, in its initial Notice of Imposition of a CMP letter to a facility.  
C. As soon as practicable, make the final decision if the state agency disagrees with the recommendation of the IIDR entity.
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